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Ernst-Ulrich Petersmann 
INTERNATIONAL ECONOMIC LAW IN THE 21ST CENTURY: NEED FOR 

STRONGER “DEMOCRATIC OWNERSHIP” AND COSMOPOLITAN REFORMS 
Most worldwide monetary, financial, trade and environmental agreements fail to protect 
international public goods (like prevention of climate change, transnational rule of law for the 
benefit of citizens) effectively and do not even mention human rights and consumer welfare. 
This contribution argues that the prevailing “Westphalian conceptions” of international 
economic law (IEL) as “international law among states”, “global administrative law”, 
multilevel economic regulation and international “conflicts law” must be “civilized” and 
“constitutionalized” by limiting multilevel governance through legal and judicial protection of 
cosmopolitan rights empowering citizens – as “democratic owners of IEL” – to hold their 
government agents more accountable for their obvious “governance failures”. Sections 1 to 10 
discuss ten areas of IEL where the need for stronger protection of human rights is increasingly 
recognized. Sections 11 and 12 infer from the citizen-driven transformations of international 
investment law and European common market law that “market failures”, “governance 
failures” and related abuses of public and private power in international economic relations 
can be limited by empowering citizens and “courts of justice” to protect transnational rule of 
law for the benefit of citizens. The article criticizes the EU institutions for their non-
democratic assertion of “freedoms to violate international law” to the detriment of EU 
citizens, and discusses the links between the current financial and economic growth crises in 
the European Monetary Union and the persistent violations by most EU countries of their 
agreed fiscal and debt legal disciplines. If the main objective of law is to “institutionalize 
public reason” protecting citizens and their human rights, IEL requires far-reaching 
cosmopolitan reforms in the 21st century. 
 

Andreas Zimmermann 
ABIDING BY AND ENFORCING INTERNATIONAL HUMANITARIAN LAW IN 

ASYMMETRIC WARFARE: THE CASE OF “OPERATION CAST LEAD” 
“Operation Cast Lead” undertaken by the Israeli armed forces against Hamas forces in the 
Gaza strip in 2008/2009 raises a significant number of international legal issues. These issues 
relate to the nature of the military conflict, the legal status of the Gaza strip under 
international humanitarian law, but also, more generally, to the applicability and suitability of 
international humanitarian law in such kinds of asymmetric warfare taking place in densely 
populated areas. 
Besides, the article also questions at least some of the findings made by the “Goldstone 
Report” tasked by the United Nations Human Rights Council to investigate alleged violations 
of international humanitarian law during the armed conflict. 

 
 
 



Koen Lenaerts 
THE COURT OF JUSTICE OF THE EUROPEAN UNION AND THE PROTECTION 

OF FUNDAMENTAL RIGHTS 
The present contribution looks at the protection of fundamental rights under EU law, paying 
special attention to the Charter of Fundamental Rights of the European Union (the Charter) 
which, since the entry into force of the Treaty of Lisbon, enjoys “the same legal value as the 
Treaties”. First, by looking at the recent case law of the European Court of Justice, it explores 
the scope of application of the Charter. Second, it examines the conditions that the limitations 
on the exercise of the rights and freedoms recognised by the Charter must fulfil in order to be 
valid. Third, it looks at the interaction between, on the one hand, the Charter and the 
European Convention for the Protection of Human Rights and Fundamental Freedoms and 
between, on the other hand, the Charter and the constitutional traditions common to the 
Member States. Finally, a brief conclusion contains some remarks as to the requirements 
private applicants must fulfil in order to build strategic human rights cases successfully. 
 

Patrick C. R. Terry 
AFGHANISTAN’S CIVIL WAR (1979-1989): ILLEGAL AND FAILED FOREIGN 

INTERVENTIONS 
For about ten years now people in NATO member states have, on a daily basis, been 
confronted with the faltering attempts by their troops to create a semblance of stability in 
Afghanistan. It is now widely recognized that Afghanistan has become an intractable 
international problem. 
This article, however, focuses on previous attempts to impose solutions. Beginning in the late 
1970s and continuing throughout the 1980s, the two Cold War superpowers, the USSR and 
the USA, intervened in Afghanistan’s affairs. In this article the legality, under international 
law, of those efforts is examined. This requires an extensive analysis of international law as 
applicable to external interventions in civil wars. It will be demonstrated that neither the 
USSR’s invasion of Afghanistan, nor the USA’s massive support of the Afghan rebels, was 
reconcilable with international law. Considering the fact that these ill-advised interventions in 
Afghanistan backfired on both superpowers, they constitute a good object lesson to 
demonstrate that the prohibition of external interventions in civil wars not only reflects what 
international law demands, but is also simple common sense. Recent interventions in Bahrain 
and Libya are also briefly examined as to their legality, and this examination includes 
projections whether the unsatisfactory results of the Afghanistan interventions will be 
replicated there. 

 
Salvatore Fabio Nicolosi 

THE LAW OF MILITARY OCCUPATION AND THE ROLE OF DE JURE AND DE 
FACTO SOVEREIGNTY 

This article aims at defining the specific tenets of the doctrine of “military occupation” and 
assessing how it deals with the issue of “sovereignty,” looking at the problem from a 
historical perspective. Accordingly, after tracing the evolution of belligerent occupation as a 
legal institution of international law, attention is turned to the concepts of “effectiveness” and 
“temporariness” and the interplay between de jure and de facto sovereignty in the light of the 
“occupation zone model”, as it has been applied in the course of international practice. 



Against this background the article discusses the hypothesis that the codification of the “laws 
of war” and evolution of the doctrine of military occupation as a temporary and limited 
regime, whose final aim is to restore legitimate sovereignty over the occupied territory, 
constitutes a paradigm which could and should apply to various unlawful territorial situations 
today which have arisen as a result of a misapplication of the law of military occupation. 

 
Serena Forlati 

THE LEGAL OBLIGATION TO PREVENT GENOCIDE: BOSNIA V SERBIA AND 
BEYOND 

This article assesses the impact of legal rules aimed at preventing genocide. The specific 
features of the legal obligation to prevent genocide are analyzed in light of the current debate 
on the “responsibility to protect” and the ICJ’s stance on the issue in Bosnia v Serbia. While 
the content of positive obligations such as the one under discussion is usually elaborated 
through the case law of judicial or quasi-judicial bodies, the ICJ refrained from doing so, 
stating that only manifest breaches of the obligation to prevent genocide give rise to 
international responsibility. The author seeks an explanation for the reasons underlying such 
an approach, and tries to identify other ways in which legal standards in the field of genocide 
prevention could be developed. 
 

Michał Jan Filipek, Dzmitry Hruzdou 
MARITIME DELIMITATION IN THE BARENTS SEA AND INTERNATIONAL 

PRACTICE IN MARITIME DELIMITATION 
International legal practice provides that final delimitation should correspond to the notion of 
justice, but at the same time there are no explicit methods for delimitation of international 
maritime areas, the median line method being only one among others. In most cases the 
parties agree on points with lines derived from the median, or other types of lines guided only 
by the rationale of fair delimitation. The delimitation process in the Barents Sea concerns the 
issue of delimitation between the Arctic coastal states and the factors that should be included 
in the course of this process, as well the range of other international legal problems, such as 
the status of the Svalbard and its adjacent maritime areas. This article presents the background 
of the maritime boundary dispute between Norway and Russia and examines the 2010 Barents 
Sea Delimitation Treaty, discussing its key features in light of international maritime 
delimitation practice. The 2010 Russian-Norwegian Treaty defined the maritime borders of 
the Barents Sea between Norway and Russia in a compromise fashion, including solutions on 
fishery issues and maritime cooperation, but it did not resolve all the issues linked to the 
delimitation, especially status of the Svalbard maritime area. 
 

Adam Bodnar, Irmina Pacho 
DOMESTIC INVESTIGATION INTO PARTICIPATION OF POLISH OFFICIALS IN 

THE CIA EXTRAORDINARY RENDITION PROGRAM AND THE STATE 
RESPONSIBILITY UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS 
Poland has been accused of participation in the extraordinary rendition program established 
by the United States after the September 11, 2001 attacks. It is believed that a secret CIA 
detention facility operated on the Polish territory, where terrorist suspects were transferred, 
detained and interrogated with the use of torture. Currently, Poland has found itself in a 



unique situation, since, unlike in other countries, criminal investigation into renditions and 
human right violations is still pending. Serious doubts have arisen, however, as to the 
diligence of the proceedings. The case was incomprehensibly prolonged by shifting the 
investigation to different prosecutors. Its proper conduct was hindered due to state secrecy 
and national security provisions, which have covered the entire investigation from the 
beginning. This article argues that Polish judicial authorities, along with the government, 
should undertake all actions aiming at explaining the truth about extraordinary rendition and 
seeking accountability for human rights infringement. Otherwise, Poland may face legal 
responsibility for violating the European Convention on Human Rights. This scenario 
becomes very probable, since one of the Guantanamo prisoners has already lodged a 
complaint against Poland with the European Court of Human Rights. 

 
Karolina Wierczyńska 

SOME REMARKS ON POLAND’S POTENTIAL RESPONSIBILITY FOR THE 
TREATMENT OF DETAINEES IN A CIA PRISON IN POLAND 

Secret detentions, renditions, torture and other forms of cruel treatment cannot be considered 
as humane treatment in any situation. A State that performs such acts can obviously be held 
responsible, as can any other States which aid, assist, facilitate, and offer their airports or 
prisons. All these violations of international law were connected with the American and 
European counter-terrorism actions in the context of their “global war on terror”. Detaining 
prisoners without the consent of a competent court, without informing their families, 
interrogating them, torturing them and other examples of using “enhanced techniques” 
amount to a violation of international law and can lead to either the legal responsibility of the 
state, the criminal responsibility of state officials, or both. This article analyzes the scope of 
Poland’s potential responsibility for violations of both international and domestic law 
connected with the question of the detainment of American secret prisoners on Polish soil. 
 

Aleksandra Mężykowska 
DOES THE VICTIM OF A CRIME HAVE THE RIGHT TO A FAIR TRIAL? – 

REMARKS ON THE PROTECTION OF CRIME VICTIMS IN THE LIGHT OF THE 
GUARANTEES IN THE EUROPEAN CONVENTION ON HUMAN RIGHTS 

None of the provisions guaranteeing the right to a fair trial contained in the principal 
international agreements were explicitly drafted to assure such a right to victims of crimes. 
Therefore, over the last two decades one could observe a shift in the attitude of the European 
Court of Human Rights towards the rights of victims, in order to extend the protection granted 
under the provisions of the European Convention on Human Rights to victims taking part in 
criminal proceedings. The Court directly extends the rights of victims by elaborating the 
procedural obligations of States (mainly under Articles 2 and 3 of the Convention), and 
through a broader understanding of the concept of civil rights and obligations, which enables 
the extension of the guarantees granted under Article 6 to victims participating in criminal 
proceedings. The purpose of this analysis is to attempt to answer the questions: under what 
circumstances in criminal proceedings may victims benefit from the right to a fair trial, and to 
what extent are they entitled to claim the protection of the guarantees provided for under the 
Convention? 

 
 



Audrey Patten 
“EMPTY HUMAN RIGHTS LIP SERVICE”: FRANCE’S ROMA EXPULSIONS AND 

THE FAILURE OF THE EUROPEAN UNION TO EXERCISE ITS RACIAL 
EQUALITY DIRECTIVE 

This article argues that the arrests and expulsion of large numbers of Roma carried out by the 
French government in 2010 violated the European Union’s human rights principles because 
non-French Roma were targeted collectively for removal. In response to the expulsions, the 
European Commission initiated infringement proceedings against France for procedural 
violations of European Union Directive 2004/38 (the Free Movement Directive). However 
such racially discriminatory state action should be challenged more properly as a substantive 
violation of Directive 2000/43 (the Racial Equality Directive). Because the European Union 
does not have its own separate body of human rights law that is binding within Member 
States, using the Racial Equality Directive to offer protection to vulnerable minorities by 
challenging discriminatory state practices may be an alternative method of achieving human 
rights objectives within Member States. Moreover, since the Racial Equality Directive lacks 
interpretation, a situation of race-based expulsion of EU migrants would be an opportunity to 
clarify and develop the scope and meaning of the Directive. 

 
Beata Faracik 

THE ROLE OF THE STATE IN IMPLEMENTING THE UN GUIDING PRINCIPLES 
ON HUMAN RIGHTS AND BUSINESS WITH SPECIAL CONSIDERATION OF 

POLAND 
Recent years have seen improvements in Corporate Social Responsibility (CSR) consistency 
and interconnectedness. It is argued that one of the reasons for this development is the 
adoption of a clear, universal UN “Protect, Respect and Remedy” Framework for Business 
and Human Rights and the Guiding Principles on Business and Human Rights, which 
encouraged CSR to be understood as a management process with the normative substance that 
it has, to some extent, been lacking. The business community was actively engaged in 
developing and testing the UN Guiding Principles in practice. Yet equally important, if not 
more so, is the role the Framework envisages being played by states, particularly with regards 
to the skilled implementation of the UN Guiding Principles and the development by states of 
legal and incentives frameworks aligned with them and aimed at improving the business and 
social environment within its jurisdiction. This article examines the UN Guiding Principles 
provisions concerning states and their obligations, as well as looks at how their 
implementation advances in the case of Poland. It also offers some suggestions for a way 
forward where relevant. 


