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ABSTRACTS 
 

Maurizio Arcari 
The Creeping Constitutionalization and Fragmentation of International Law: From 

“Constitutional” to “Consistent” Interpretation 
The article considers the different interpretive methods used to deal with the phenomena of 
the constitutionalization and fragmentation of international law. While the technique of 
“constitutional” interpretation has traditionally been developed and applied with reference to 
the UN Charter, the expansion of other constitutionally-oriented regimes at both universal and 
regional levels has multiplied the threat to the coherence of the international legal order, 
dramatically enhancing the problem of its fragmentation. To cope with this problem, the 
principle of systemic integration has been proposed as a legal panacea for the coordination of 
different normative layers of international law. Insofar as systemic integration aims at 
minimizing normative conflicts and is predicated on the presumption of compatibility 
between the different rules at stake, it can be posited that the principle of “consistent 
interpretation” represents one of its fundamental conceptual underpinnings. However, 
consistent interpretation as a legal technique has been traditionally conceived for a 
constitutional legal environment, and its application at the international level is likely to 
produce unintended “constitutionally-oriented” legal effects. The article concludes that the 
various interpretive methods considered, through their dynamic of reciprocal interferences, 
operate in a creeping fashion to promote, rather paradoxically, both the constitutionalization 
and fragmentation of international law. As such, they are symptomatic of legal pluralism and 
of the complexities that characterize modern international law. 
 

Cezary Mik 
Jus Cogens in Contemporary International Law 

International law (IL) is in principle of a dispositive nature. The international community, 
which is the author of international law, is decentralized. Although there is no formal 
hierarchy within IL as a whole, there are some hierarchical elements. One of them is jus 
cogens, a legal category that can be found in the Vienna Convention on the Law of Treaties 
(VCLT), in different guidelines of the Internatioanl Law Commission (on fragmentation, 
reservations), as well as in the Articles on the responsibility of states and international 
organisations and in international and national jurisprudence.  
This article analyses jus cogens from two perspectives: normative/static (e.g. the role of 
Article 53 VCLT; jus cogens as a rule, and its distinguishing criteria: formal, sociological and 
axiological; its relation to erga omnes obligations; and the catalogue) and functional/dynamic 
(e.g. ius cogens and law-making, especially the conclusion and extinction of treaties; its 
impact on the application and interpretation of IL and normative conflicts in IL). The article 
concludes that: ius cogens belongs to contemporary IL, but sometimes expectations are too 
high; its significant distinctive criterion is an axiological one (peremptory norms protect the 
most important values for humans and states/peoples) – as a result jus congens can be 
changed, but its replacement by other rule is inconceivable without a fundamental change in 
the nature of international community; the legal basis is jus necessarium (the objective 
universal legal consciousness of states); jus cogens restricts the freedom to undertake 
international obligations (not only treaties); it counters the fragmentation of IL; it gains some 



control, through the law of responsibility, over factual acts of IL subjects and over domestic 
law; and jus cogens shows a tendency to extend its effects on the activities of non-state actors, 
including their criminal responsibility. 

 
Gino J. Naldi, Konstantinos D. Magliveras  

Human Rights and the Denunciation of Treaties and Withdrawal from International 
Organisations 

In recent years the international community has witnessed the denunciation of human rights 
treaties by a number of States, and increasingly voluble voices can be heard urging 
withdrawal from the European Convention of Human Rights. What provision does 
international law make for dealing with such eventualities? The focus of this article is on the 
interaction between the law of treaties and human rights, with special attention paid to a 
distinctive category of treaties. Its purpose is to consider, firstly, the legal problems attached 
to actual and purported denunciations of, or withdrawals from, human rights treaties; and 
secondly, the termination of membership in international organisations with a commitment to 
the promotion and protection of human rights.  In many instances provision is made for a 
lawful withdrawal so long as certain conditions are met and stipulated requirements complied 
with. But a prominent question remains: Do States have a unilateral right, under international 
law, to extricate themselves from such obligations in the absence of explicit permission to do 
so?  The conclusion reached, in light of the special nature of human rights treaties and 
frameworks, is that absent a clear implication to the contrary, withdrawal is legally 
impermissible. 
 

Lord Lester of Herne Hill QC 
Free Speech Today 

The article is an amended version of the Marek Nowicki Memorial Lecture presented at  
Warsaw University in 2014. It discusses the contemporary meaning of the right to free 
expression, concentrating on the basic principles of free speech as well as the limits of the 
right. In this context, the article pays special attention to British, Polish and European practice 
(particularly with respect to cases that are relevant for Poland). The specific topics tackled by 
the author include: free speech and the problem of criminalization of certain acts (e.g. the 
offence of defamation of public officials), hate speech, freedom of expression and the right of 
an individual to protect his or her good reputation (including the issue of libel laws), freedom 
of expression and the right to privacy (including the right to prior restraint on publication), 
free speech and internet, and the right to privacy versus national security. 

 
Dimitry Kochenov 

On Policing Article 2 TEU Compliance – Reverse Solange and Systemic Infringements 
Analyzed 

At this stage in the development of EU integration, problems emanating from the “crisis of 
values” and the poor enforceability of Article 2 TEU have come to the fore in Hungary and 
elsewhere. The Union is apparently powerless to ensure that it is indeed composed of 
democratic states based on the rule of law, as stated in the Treaties. In this context, the crucial 
issue for the successful development of EU law is to find an efficient and expedient way to 
remedy this situation. While a number of scholarly proposals to accomplish this have been 



tabled (including the Commission’s own ‘pre-Article 7 procedure’ communication), two 
among them stand out. This article provides a systemic critical analysis of them, as they 
constitute the most detailed and potentially far-reaching scholarly proposals currently 
available. The focus is on the “Reverse Solange” proposal by Armin von Bogdandy et al., and 
on the “systemic infringement” proposal by Kim Lane Scheppele. Both proposals for dealing 
with the crisis of the Rule of Law provide valuable starting points in thinking about what to 
do at this troubling moment of EU integration history. Unfortunately however, neither of the 
two is likely to solve the crisis. Placing them in the context of the numerous other options 
which are currently discussed is of key importance to finding a solution to the Union’s 
problems and bringing Hungary and other potential deviant Member States back on track, 
both now and in the future. 

 
Krystyna Kowalik-Bańczyk 

À la recherche d’une cohérence perdue – Possible Arguments for the Non-application of 
EU Law in Member States 

The European Union (EU) is an international organization which has a broad scope of 
competences that have been transferred to it by its Member States in the founding Treaties. 
The object of the article is to identify arguments raised, or that potentially might be raised, by 
national Constitutional Courts (and in the future possibly by other actors as well) to exclude 
in certain instances the application of EU law or EU jurisprudence in the territory of a 
particular Member State. The three main reasons for such an exclusion might be: 1) that an 
action of the EU is perceived as being ultra vires; 2) that an action of the EU infringes on 
national identity; and 3) that an action of the EU infringes on constitutional identity. The ultra 
vires argument has only recently appeared in the jurisprudence of some constitutional courts, 
whereas the constitutional identity argument has been present since the 1970s. The national 
identity argument is based on a notion protected, since 1993, by the Treaty establishing the 
European Union. All three of these arguments are to a certain extent intermingled and their 
use by national actors for excluding the application of EU law is fraught with uncertainty. 

 

Jakub Kociubiński 
Consolidation or Fragmentation? European Competition Law in the EU Air Transport 

Sector: A Policy Analysis 
This article analyses the priorities of European competition law in the air transport sector in 
the light of the ongoing process of the industry’s consolidation. The oligopolistic nature of the 
airline business results in a natural tendency towards its concentration. From the standpoint of 
regulatory oversight, the question is how to manage or counteract this tendency in order to 
achieve defined policy goals. In this vein, European competition law has departed from the 
model whereby the competitive process in itself is the priority and turned to an instrumental 
approach, with preference given to the welfare of customers.  

This analysis will highlight three policy areas relevant to the discussed subject. It begins with 
antitrust law, with special emphasis on the sector-specific phenomenon of airline alliances; 
then discusses merger control, especially in the context of pro-competitive remedies, and 
finally state aid, with particular focus on the effects of the compensatory scaling-down of 
operations which are imposed on recipients of a rescue and restructuring aid grant. 

 



Ireneusz Kamiński 

The Katyń Massacre before the European Court of Human Rights: A Personal Account 
The author of this article, the lead lawyer for the applicants in the case relating to the 1940 
Katyń massacre (Janowiec and Others v. Russia), provides a personal account of the case that 
was heard twice by the European Court of Human Rights, first as a chamber of seven judges 
and then in its Grand Chamber formation. The case concerned the key question of whether the 
Strasbourg Court is competent to adjudicate on the effectiveness of a domestic investigation 
when the triggering act (killing) precedes the ratification date of the European Convention on 
Human Rights. For the first time in its entire history, the Strasbourg Court examined whether 
its competence could be based on the “need to ensure the respect for the Convention’s 
founding values”, one prong of the test elaborated in the Silih judgment in 2009. The critical 
assessment of the Grand Chamber’s Katyń judgment offered in this article is based on two 
considerations: what the Court omitted (the applicants’ arguments referring to the relevant 
international law practice) and what the Court finally elaborated as its understanding of the 
two tests establishing the Court’s competence ratione temporis (the “genuine connection” test 
and “Convention values” test). 
 

Yaroslav Kozheurov 
The Case of Janowiec and Others v. Russia: Relinquishment of Jurisdiction in Favour of 

the Court of History 
In the Janowiec and Others v. Russia case, the European Court of Human Rights (ECtHR), 
trying to find its way between the Scylla of humanitarian ideals and the Charybdis of State 
sovereignty, demonstrated its unwillingness to deal in detail with the black pages of Europe’s 
past, handing this right over to historians. The article first draws parallels between temporary 
jurisdiction of the Inter-American Courts of Human Rights and the ECtHR. Both of them 
found ways to overcome the non-retroactivity principle, but by using different techniques. 
Secondly the article analyzes how the presumption of death became the factor severing the 
link between the substantive and procedural limbs of violation of the right to life, turning the 
latter aspect into a detachable autonomous obligation. Finally, the author of the article 
expresses his regrets that the Court and the applicants missed the chance to develop the “right 
to the truth”, using, inter alia, the potential of Art. 10 of the European Convention on Human 
Rights. 

 

William Schabas 
Do the “Underlying Values” of the European Convention on Human Rights Begin in 

1950? 
Prior to its ruling in Janowiec and Others v. Russia, the Grand Chamber of the European 
Court of Human Rights had recognised a “humanitarian exception” to the general rule by 
which the procedural obligations imposed by articles 2 and 3 of the European Convention 
only arise if the substantive violation of the Convention occurs after the entry into force of the 
Convention for the respondent State. In Janowiec, the Court was invited to apply this 
“humanitarian exception” to one of the great unpunished atrocities perpetrated on European 
soil in the past century. The Court declined to do so, mechanistically imposing its own 
temporal limitation on the “humanitarian exception” by which the substantive violation of the 
right to life and the prohibition of ill treatment must take place after the adoption of the 
Convention on 4 November 1950. The essay concludes that this limitation is questionable, 



that the reasoning behind it is dubious, and that the result is a regrettable confirmation of a 
situation of impunity. 
 

Susana Sanz-Caballero 
How Could It Go So Wrong? Reformatio in Peius before the Grand Chamber of the 

ECtHR in the case Janowiec and Others v. Russia (or Polish Collective Memory Deceived 
in Strasbourg) 

During Perestroika, Russian authorities admitted publicly that, during Stalinism, a single 
order led to the extrajudicial execution of 26,000 Polish nationals (in what became known as 
the “Katyń forest massacre”). In 1990 Russia commenced criminal investigations, but they 
were discontinued and results were classified as secret in 2004. Following years of silence 
under communism, families of the victims demanded information from the Russian 
authorities, without results. 

The ECHR entered into force in Russia in 1998. This article analyzes the case Janowiec and 
Others v. Russia, brought before the Strasbourg Court by the relatives of the victims of the 
Katyń massacre. The applicants maintained that Russia violated the ECHR by discontinuing 
the investigation and failing to account for the fate of prisoners. In their opinion, Article 2 
(right to life), and Article 3 (prohibition of torture and inhuman treatment) had been violated. 
This article compares the reasoning of the Court in the Chamber (2012) and Grand Chamber 
(2013) rulings. The latter produced a reformatio in peius with respect to the applicants’ 
interests. Grand Chamber ruled it had no competence either over the atrocity or over the 
subsequent improper treatment by Russian authorities. With this verdict, it deprived the 
applicants of the only claim upon which the Chamber had earlier ruled in their favour. 

 
Gabriella Citroni 

Janowiec and Others v. Russia: A Long History of Justice Delayed Turned into a 
Permanent Case of Justice Denied 

The European Court of Human Rights ruled on whether Russia is responsible for human 
rights violations in relation to the Katyń massacre. Two of the major issues that had to be 
dealt with were the Court’s competence ratione temporis to assess the violation of the 
procedural obligations related to the right to life, and whether the applicants could be 
considered victims of inhumane treatment because of the failure of Russian authorities to 
provide information on the fate and whereabouts of their relatives. If the first judgment issued 
by the Chamber on 16 April 2012 was criticized because of its restrictive approach, the one 
issued by the Grand Chamber on 21 October 2013 took an even more controversial turn. The 
reasoning of the Court does not seem to be particularly sound and the outcome is a denial of 
justice. The comparison with the jurisprudence of the Inter-American Court of Human Rights 
in similar cases makes this all the more evident, suggesting that the application of different 
interpretative criteria would have been possible. 

 
 

 
 
 



Szymon Zaręba 

China and Hong Kong: The One Country, Two Systems Principle and Its Practical 
Implications for Polish Civil Courts 

This article seeks to examine the landmark decision of the Supreme Court of Poland of 11 
October 2013 (ref. no. I CSK 451/12), which is the first ruling of Poland’s highest civil court 
on the applicability of treaties between Poland and China to the Hong Kong Special 
Administrative Region. The article focuses on that part of the Court’s reasoning which 
discusses the principles and rules of international law. It is argued that despite some flaws in 
the Court’s reasoning, its overall conclusion was correct: the 1987 Sino-Polish Agreement on 
legal assistance in civil and criminal cases does not apply to Hong Kong.  
 

 


