


POLISH YEARBOOK OF INTERNATIONAL LAW, VOL. XXXII (2012) 
ABSTRACTS 

 

 
Wojciech Sadurski  

DEMOCRATIC LEGITIMACY OF THE EUROPEAN UNION: A DIAGNOSIS AND 
SOME MODEST PROPOSALS 

Debates and controversies about the democratic legitimacy of the EU have of course 
accompanied the Union from the very beginning. The “democratic paradox” of the EU exists 
because while committing itself to promote and scrutinize democracy in its member states, in 
candidate states, and in third states with whom it enters into contact, it does not display 
equivalent democratic features in its own functioning. Some commentators tried to define the 
problem out of existence; by pointing out that the EU is not a state-like polity, they argued 
that state-specific criteria of legitimacy, such as representative, participatory or deliberative 
democracy, do not apply. They postulated outcome-based or, at best, public reasons based, 
conceptions of legitimacy as applicable to the EU, and concluded that it satisfies those 
standards. But this argument is based on a non sequitur: from the statement that the EU is not 
a state (not even a quasi-federation or federation in statu nascendi) it does not follow that it 
should not be judged by the standards of democratic legitimacy.  

The EU is a complex, untidy polity which amalgamates inter-governmental and supranational 
elements in its constitution, and therefore this article postulates a bifurcated approach to 
democratic legitimacy. In so far as the EU contains inter-governmental elements, indirect 
legitimacy is all that is required, i.e., democratic legitimacy of governments representing their 
respective states in the Council. The second face of the EU – its supranational character – 
calls for democratic legitimation of its institutions, in particular, in accordance with the 
promise contained in Art. 10 TEU, proclaiming representative democracy in the institutional 
setup of the EU. This requires changes to the electoral system of the EP in order to provide 
incentives for a more trans-European electoral process; strengthening of the supervisory role 
of the EP over the Commission; the strengthening of the role of the EP with regard to 
legislation, and endowing it with the competence of legislative initiative. Overall, the idea is 
for the institutional setup to resemble a canonical model of separation of powers and inter-
institutional accountability, with the EP in a dominant position. Additionally, the first gesture 
towards direct democracy in the EU, the European Citizens’ Initiative, should be 
strengthened, both by upgrading the status of successful initiatives and by lowering thresholds 
and administrative requirements. 

 
Roman Kwiecień 

DOES THE STATE STILL MATTER? SOVEREIGNTY, LEGITIMACY AND 
INTERNATIONAL LAW 

This article explores the issue of sovereignty of States in the context of legitimacy of 
international law. Sovereign statehood is today increasingly challenged. The article examines 
if an essential incompatibility exists between international law conceived as a true, that is, 
legitimized, system of law and State sovereignty. To this end, it seems necessary to determine 
a meaning and importance of sovereignty in and for international law. The article seeks to 
argue that the idea of State sovereignty, deprived of orthodox positivistic justification, can 



still perform an important cognitive function in international law. In a world in which non-
State actors suffer from a “democratic deficit”, democratic accountability and responsibility 
remains concentrated in States. States are, therefore, still the main source of legitimacy of 
political decisions. It is sovereign States that are the legal subjects assuring the public 
underpinnings within the international legal order. Consequently, there is no contradiction 
between the sovereign status of States in international society, and international law 
conceived as a legitimized legal order. 

 
Anna Wyrozumska  

EXECUTION ON AN EMBASSY BANK ACCOUNT  
Recently Polish courts have started to attach bank accounts of foreign embassies for the 
purpose of enforcement of judgements against embassies of foreign States in e.g. employment 
cases. The courts have applied the same principle to jurisdictional State immunity and 
immunity from enforcement and recognized that if state activities giving rise to the claims 
examined by courts were of private-law character, they are not protected either by 
jurisdictional or enforcement immunity. 
This standpoint is contrary to the dominant trend in other states’ practice, confirmed by the 
International Court of Justice in 2012 (Germany v. Italy: Greece Intervening). While in the 
field of jurisdictional immunity, the nature of an act as iure imperii or iure gestionis is 
decisive, in a case of immunity from enforcement – the allocation of the property against 
which enforcement measures are sought. Embassy bank accounts are generally covered by 
immunity from enforcement. In this situation Polish courts should develop convincing and 
exhaustive reasons why it is necessary for the protection of an individual to overrule the ne 
impediatur legatio principle. The judgements are not sufficiently reasoned and there is no 
good argument to support this stance. They expose Poland to international liability. 

 
Malgorzata Fitzmaurice  

SOME REFLECTIONS ON LEGAL AND PHILOSOPHICAL FOUNDATIONS OF 
INTERNATIONAL ENVIRONMENTAL LAW 

This article examines the legal and philosophical foundations of international environmental 
law. It analyses the legal regime of the Common Heritage of Mankind (Humankind) (CHM), 
Common Concern of Mankind (Humankind) (CCM), and the principles of intra- and 
intergenerational equity. The regime of CHM covers the Moon and other celestial bodies and 
the “Area” under the 1982 United Nations Convention on the Law of the Sea. The regime of 
CCM relates to areas such as climate change and biodiversity. Both CHM and CCM are based 
on a premise that certain areas of human activities are held in common interest for the whole 
community of States. In this context, the article claims that the underlying, foundational 
principles of international environmental law have the common theme of intra- and 
intergenerational equity. 

 
Susana Camargo Vieira 

GOVERNANCE, GOOD GOVERNANCE, EARTH SYSTEM GOVERNANCE... AND 
INTERNATIONAL LAW 

This article is about concepts, circumstances, the impact of technology upon life, the 
emergence of new problems which bring new challenges to our peoples and our planet in our 



pursuit of sustainable development. New challenges call for new solutions and different ways 
of using already existing resources, tools and mechanisms. So we revisit and compare 
bibliography through time; recall the work (and product of) of several ILA International 
Committees on the subject and especially its New Delhi Declaration of Principles of 
International Law as Relating to Sustainable Development; turn to new initiatives, namely, 
the Earth System Governance Project and Future Earth. And conclude on the urgency of 
bridging “hard” and “social” sciences in the quest for these solutions, given the holistic 
character of the problem, if we expect them to be democratic and sustainable – bearing in 
mind, always, that politics creates and law consolidates. 

 
Alice de Jonge  

WHAT ARE THE PRINCIPLES OF INTERNATIONAL LAW APPLICABLE TO 
THE RESOLUTION OF SOVEREIGN DEBT CRISIS? 

This article explores the accepted and emerging international law principles applicable to the 
resolution of sovereign debt crises. The need for agreement on a set of guiding principles and 
mechanisms for resolving such crises is highlighted. The history of debt moratoriums, 
exchange controls and bailouts as instruments for dealing with sovereign debt crises is first 
outlined. The article then turns to an examination of alternatives to these policy options. Both 
market based and statutory approaches to sovereign debt restructuring are examined. The 
article ends with recommendations on a set of guiding principles for choosing between the 
various policy options available when a sovereign debt crisis is threatened. 

 
Mia Swart  

THE LUBANGA REPARATIONS DECISION: A MISSED OPPORTUNITY? 
In March 2012 the ICC delivered its first and long-awaited judgment in Prosecutor v 
Lubanga. Trial Chamber I found Thomas Lubanga guilty as co-perpetrator of the war crimes 
of conscripting and enlisting children into the armed forces. The guilty verdict was followed 
by a reparations decision on 7 August 2012. This article examines the extent to which the ICC 
has successfully fulfilled its mandate to formulate reparations principles. The position of 
reparations within international law generally is discussed. This is followed by an explanation 
of how the ICC reparation regime functions. The bifurcated reparations mandate of the ICC is 
also explained. The focus of the article is on a critical assessment of the Lubanga reparations 
decision. The Court’s treatment of the harm requirement and the requirement of causation is 
examined. It is argued that the Court’s failure to clarify the requirements of “harm” and 
“causation” meant that it did not fulfil its mandate to formulate reparations principles. 

 
Adam Bodnar, Irmina Pacho  

TARGETED KILLINGS (DRONE STRIKES) AND THE EUROPEAN CONVENTION 
ON HUMAN RIGHTS 

More and more Member States of the Council of Europe are becoming interested in drone 
technology. Currently, a number of them either possess or wish to obtain unmanned aerial 
vehicles equipped with missiles. Due to the increased number of targeted killing operations 
committed with the use of drones by countries such as the United States or Israel, there is a 
probability that Member States might also use them for such operations, especially if their 
forces will be subject to joint command. Although the issue of targeted killings with the use 



of drones has not yet been subject to the scrutiny of the European Court of Human Rights, 
there are two main reasons why this may change in the near future. First, the Court has 
already ruled on the extraterritorial applicability of the European Convention on Human 
Rights, and second, the Convention places strict limits on any attempts to carry out targeted 
killings and leaves only a limited space for their use, even in the context of warfare. In this 
article we assess whether the Member States of the Council of Europe might be ever justified 
under the European Convention on Human Rights to carry out targeted killing operations 
using drones. 
 

Aleksandra Dłubak  
PROBLEMS SURROUNDING ARREST WARRANTS ISSUED BY THE 

INTERNATIONAL CRIMINAL COURT: A DECADE OF JUDICIAL PRACTICE 
Certain aims of international criminal justice, such as prosecution and the punishment of 
perpetrators of international crimes, can be achieved through the international institutions 
created to administer justice. However, one of the essential requirements is to ensure the 
suspect’s presence at trial. The measures provided for in the Rome Statute to facilitate the 
International Criminal Court in fulfilling this condition and initiating proper proceedings 
include the issuance of arrest warrants and subsequent requests for arrest and surrender. 
Although a binding legal obligation exists under the Rome Statute with respect to States 
Parties, nonetheless inter-state cooperation has proven extremely difficult to obtain. There are 
many reasons for this, however problems of a legal and political nature are identified as the 
two main areas of obstacles.  
There are some measures that can be taken in order to prevent the occurrence of problems 
relating to arrest warrants. The Office of the Prosecutor and the Pre-Trial Chambers have 
certain powers that can positively affect the execution of arrest warrants. These organs aim to 
establish a positive cooperation network, both with the States Parties and non-Party States. By 
using the powers of external bodies, the ICC may attempt to establish favourable 
circumstances which would increase the effectiveness of arrest warrants. 

 
Maurizio Arcari  

LIMITS TO SECURITY COUNCIL POWERS UNDER THE UN CHARTER AND 
ISSUES OF CHARTER INTERPRETATIONS 

 

This article deals with the interpretation of Security Council powers under the UN Charter, 
and analyses available interpretive options. The various approaches, inspired by the textual, 
teleological, “subsequent practice”, and “systemic” methods of interpretation, as well as the 
complementary means of interpretation supplied by the preparatory works of San Francisco 
Conference, are successively considered and their relative advantages and shortcomings 
comparatively assessed. The article argues that recourse to one or the other from among the 
available interpretive methods can be influenced in individual cases by political and judicial 
contingencies, and that as a whole the interpretation of Security Council powers under the 
Charter is an evolving process, the variations of which may depend on the changing needs of 
collective security and of the international legal order at large. 
 

 



Sola Natividad Fernández 
THE EUROPEAN UNION AS A REGIONAL ORGANIZATION WITHIN THE 

MEANING OF THE UN CHARTER 
Since it assumed competences in the area of security and defence, the EU has become a 
complete regional organization in the sense of the Chapter VIII of the UN Charter. This 
article explains the current situation, following the recognition of the EU’s special status by 
the United Nations and the entry into force of the Treaty of Lisbon. The future 
implementation of the mutual defence clause can improve the relevance of the European role 
as a security actor in the global framework of the UN and add a new task to its traditional 
peace-keeping, crisis management, and conflict prevention operations. In addition, the EU is 
an important political actor in the implementation of UN Security Council (UNSC) 
resolutions, especially those concerning the sanctions against individuals considered as 
belonging to terrorist organizations. By refusing the implementation of a UNSC resolution 
that fails to protect human rights, the EU can contribute to the evolution of the UN Charter 
legal order and be a political force to be reckoned with in the Security Council. The EU 
orientation, as reflected in its values, including respect for international law, can both 
reinforce the legitimacy of some UNSC resolutions and improve the credibility and specificity 
of the EU as an international actor. 
 

Dagmar Richter 
JUDICIAL REVIEW OF SECURITY COUNCIL DECISIONS – A MODERN VISION 

OF THE ADMINISTRATION OF JUSTICE? 
The Security Council’s new activism, particularly in the field of “individualized sanctions”, 
gives impetus to the debate on whether, and to what extent, the most powerful organ of the 
UN should be subject to judicial review. This article analyses and categorizes the various 
strategies already employed in international courts, such as, e.g., “denial of justice”, incidental 
control, full review of implementing acts, the “as-long-as” rule, and various instruments of 
judicial self-restraint. The author suggests that “jurisdiction”, understood as encompassing the 
procedural aspects of the problem, should be regarded as a “door-opener” to judicial review. 
As regards its substantive dimension, the existence of primary responsibilities on both sides 
(the Security Council and the judiciary) should be taken into consideration. The author 
demonstrates that the principle of loyalty and cooperation means, on the one hand, respect by 
the Security Council for judicial review from inside of the UN system, and on the other hand, 
respect for Security Council prerogatives from external courts. Taking into account the 
evolution of a duty of loyal cooperation between different systems within the global legal 
order, and in expectation that the ICJ will defend the international rule of law, we may speak 
of a “modern vision of the administration of justice.” 

 
Pavel Šturma  

DOES THE RULE OF LAW ALSO APPLY TO THE SECURITY COUNCIL? 
LIMITING ITS POWERS BY WAY OF RESPONSIBILITY AND 

ACCOUNTABILITY 
Both States and international organizations are subjects of international law. They possess an 
international legal personality, which also implies international responsibility in case of 
breach of their obligations. This contribution presents the argument that also the UN Security 



Council is not legibus solutus, therefore its acts may entail the responsibility of the 
Organization. A problem remains in the implementation of such responsibility. 
 

Andreas Zimmermann  
THE SECURITY COUNCIL AND THE OBLIGATION TO PREVENT GENOCIDE 

AND WAR CRIMES 
This article addresses the question of the obligations of both the Security Council as such, as 
well of its individual members (including the five permanent members), when faced with 
genocide or in situations where violations of the Geneva Conventions are being committed, 
given that the contracting parties of the Genocide Convention are under a positive obligation 
to prevent genocide and are under an obligation to secure respect for the provisions of the 
Geneva Conventions. 


