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Roman Kwiecień 
OVERCOMING THE PAST BY INTERNATIONAL LAW 

The efficiency of international law in resolving historical problems depends on the belief of 
States in law as an implement for ordering their mutual relations. States’ uniformity of views 
concerning the past, as well as their common expectations for the future, are decisive in the 
formation of this belief. Common appreciation of the past is of particular significance, 
because international legal rules and norms are the result of historical experiences. 
Consequently, lack of common vision of the past is responsible in practice for the discrepancy 
between Sein and Sollen. 
As Philip Allott pointed out, international law is a bridge between our past and future. 
However, unless there is a common consent on history by states and nations, this bridge is 
fragile. As a result, rules and norms of international law are not able to overcome the toxic 
past of nations, as is evident in, e.g., contemporary Polish-Russian relations. What is more, 
lack of a common understanding of history by states and nations connected by a common past 
can even lead to an exacerbation of unresolved historical disputes. Recently, this has been 
demonstrated in the case of Kosovo, where the weakness of international law is manifested. 
 

Pavel Šturma 
THE CASE OF KOSOVO AND INTERNATIONAL LAW 

The author focuses on the question of the independence of Kosovo. The matter of the 
Kosovo’s independence has been and remains very controversial. International law is the only 
universally acceptable language for discussing such a controversial issue, one where the 
international community of states at large, as well as the smaller and closer communities of 
the EU and NATO member states, seem to be deeply divided. It is important to admit the 
failure of the UN Security Council, its subsidiary bodies, and in particular some permanent 
members of the SC, as well as other States which encouraged or at least made possible the 
legal morass by recognizing the unilateral declaration of independence by Kosovo. We can 
hope that the International Court of Justice, as the principle judicial organ of the United 
Nations, will remedy the failure of other UN bodies and bring international law back on the 
scene. The Court is not able to change the factual situation in Kosovo, but it can provide legal 
guidance for a sustainable solution. 
 

Bartłomiej Krzan 
THE RELATIONSHIP BETWEEN THE INTERNATIONAL CRIMINAL COURT 

AND THE SECURITY COUNCIL 
This article considers the possible roles to be played by the United Nations Security Council 
(SC or Council) with regard to the permanent International Criminal Court (ICC). The power 
of the SC to react to international crimes threatening international peace and security has been 
acknowledged in the Rome Statute creating the ICC. In this article, the provisions of the 
Statute are compared with the decisions of the main political organ of the UN. The SC’s 
impact on the Court occupies central place in the analysis, as the Council may undermine the 
independence and impartiality of the ICC. Without proper coordination between the two 



bodies the traditional dilemma of peace versus justice could gain a new dimension. 
 

Przemysław Saganek 
UNILATERAL ACTS IN POLISH-GERMAN RELATIONS 

The article is devoted in fact to two unilateral acts. The first of them is the statement of 
chancellor Schröder made in Warsaw on 1 August 2004. The second is the statement of the 
Polish government on the waiver of payments of German reparations made on 23 August 
1953. 
The first statement is generally believed to be an act of legal importance. The element that 
attaches the utmost importance is the promise of the German government to present before 
international courts the critical evaluation of individual claims of former owners of land on 
the territories that came under the Polish sovereignty after the Second World War. The 
elements of that evaluation embrace the conclusions according to which: “there could be no 
room for the restitution claims from Germany”, such claims would “put the history upside 
down”, “proprietary problems connected with the Second World War are no longer a subject 
for the two governments” and “neither the federal government nor any serious political force 
in Germany support such claims if they are nevertheless put”. There could be no room for 
doubt as to the legal force of that statement. Its descriptive style or inclusion of elements upon 
which the government has only limited or no influence at all (the behavior of political parties 
or individuals) cannot change the binding force of statements relating to the German state as 
such. In fact the statement is not only a promise. It contains also the elements of waiver and 
recognition (as to the fact that there is no longer a subject of claims and that they would put 
the history upside down). The waiver results from the same sentences. It is limited to claims 
made on the state level only. The individual ones are not cancelled as such. If they are 
however made and not satisfied there is no longer a possibility to put them on the level of 
states. The second act made in 1953 is also quite general. Although from the historical 
perspective there could be no doubt regarding the interrelationship between that act and the 
USSR-GDR agreement, the statement of the Polish government did not refer to the latter 
expressly. The author analyses critically the arguments aimed at the justification of the nullity 
of the act presented in the previous literature. In his opinion it would be very difficult (if 
possible at all) to put into question the legal force of the act. The author however is not 
prepared to accept the erection of the Chinese wall between the waiver and other international 
acts giving rise to the obligations of the author. In that context he refers to the rebus sic 
stantibus argument according to which the presentation of claims on the side of Germany 
could justify the new evaluation of the results of the war for the Polish state and nation. That 
solution would not be happy for any party nor for the stability of law, but it could be 
perceived as an extreme solution for the most extreme course of events. 

 
Jerzy Menkes, Marcin Menkes 

INTERNATIONAL ORGANISATIONS, CLIMATE CHANGE EXPECTATIONS, 
AND THE REALITY OF INSTITUTIONALISATION – AN ANALYSIS OF THE 
UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE 

(UNFCCC) 
Environmental protection constitutes arguably the most important field in international law, 
where common cause requires adjustment of the international cooperation paradigm based 
upon the sovereign equality of States. Corrective measures and differentiation of treatment are 



required, as substantial inequalities between States would otherwise hinder effective 
cooperation. But any provisions aimed at reintroducing equilibrium between parties to a 
Convention need to be very carefully drafted, so that environmental protection provisions are 
not overshadowed by political claims. The United Nations Framework Convention on Climate 
Change, the normative ground for international cooperation in climate protection, risks 
breaking that balance, with the disproportionate economic claims of developing countries 
putting common environmental goals in peril. 
 

Joanna Kulesza 
STATE RESPONSIBILITY FOR CYBER-ATTACKS ON INTERNATIONAL PEACE 

AND SECURITY 
This article discusses international law mechanisms for dealing with electronic threats 
generated from the territory of one state and directed against a foreign sovereign. It analyses 
the possibility to recognize a cyber-attack as an act of international aggression and shows 
existing difficulties at the present state of the international debate. It then turns to the 
traditional notion of state responsibility for lack of due diligence as a source of state’s 
responsibility for cyber-attacks. Such due diligence should be guaranteed through sufficient 
criminal law regulations that are properly executed in order to effectively prevent and 
prosecute electronic attacks. In this context the article posits that an international debate is 
required with the aim of establishing international guidelines. The results of such a debate 
should than allow for the harmonization of national criminal law regulations. Although the 
author points to the need for an international debate on the system for protection against 
cyber-attacks on states’ key electronic infrastructure, she also emphasizes already existing 
international obligations for states to take responsibility for attacks conducted from their 
territory. 
 

Łukasz Wardyn, Jan Fiala 
THE 2009 AMENDMENT OF THE SLOVAKIAN STATE LANGUAGE LAW AND 

ITS IMPACT ON MINORITY RIGHTS 
Language is not only a way of communicating; it bears the culture, identity, history and a 
sense of belonging to a society of those who use it. Therefore language needs protection, 
especially if it is a language of a minority. With Slovakia’s 2009 amendment of its State 
Language Law, the internationally recognised rights of every 7th citizen of Slovakia are 
endangered. The new law has not only caused a major source of international conflict 
between Hungary and Slovakia but has been the subject of intervention by the OSCE High 
Commissioner on National Minorities. Despite being a party to the Framework Convention on 
the Protection of National Minorities and the European Charter for Regional or Minority 
Languages, Slovakia is slowly detouring from its path towards recognition of the rights of 
those of its citizens who happen to belong to a minority group. This article analyzes the main 
changes brought about by the newly amended law, which entered into force on 1 September 
2009. It gives a concise overview of international conventions on language protection, 
followed by an in-depth analysis of the new provisions of the State Language Law in Slovakia 
and its impact on the status of minorities in the country. 
 

 
 



Anna Jasińska 
PROBLEMS OF INTERNATIONAL LAW IN CASE PREUβISCHE TREUHAND 
AGAINST POLAND BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS 

On 7 October 2008 the ECHR declared inadmissible an application submitted by Preußische 
Treuhand GmbH & Co. KG a. A. against Poland. The applicant company claimed – on behalf 
of 23 individual applicants – that Poland violated Article 1 of the Protocol No 1 to ECHR by 
illegal expropriation of German property located within the former German territories east 
from the Oder-Neisse line which after the World War II were transferred to Poland. This 
article examines the essential questions of international public law that arise from this case as 
to the admissibility of the claim. 
 


